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NOTE

The views expressed in this report are those of the participants in the Consultation on Overweight,
Obesity, Diabetes and Law in the Western Pacific Region and do not necessarily reflect the
policies of the International Development Law Organization, the University of Sydney, or the
World Health Organization.

This report has been prepared by the World Health Organization, drafted by Sydney Law School
at the University of Sydney with contributions from the International Development Law
Organization, for Member States, participants of the consultation, and all stakeholders, donors,
and partners, including civil society organizations, whose generous support and ongoing
engagement are essential to addressing overweight, obesity and diabetes through law.



SUMMARY

Overweight and obesity are responsible for an estimated 410 000 deaths in the Region
annually. The Region is home to 138 million adults with diabetes, of whom 50% are undiagnosed.
Left unchecked, the number of diabetes cases in the Region could reach 201 million, or over 11%
of adults, by 2035.

Overweight, obesity, and diabetes are closely linked to rapidly changing lifestyles and
environments. With urbanization, including increased access to motorized transport and decreased
areas for exercise, physical activity continues to drop. Over recent decades, diets in the Pacific
have been shifting steadily from traditional foods (e.g., root vegetables and fresh fish with water)
to highly processed products (e.g., corned beef, instant noodles and sugar-sweetened beverages).
Governments must now create environments that support healthy lifestyles.

Law can be a powerful tool to bring about such changes to the environment. While the
linkages between medicine, public health, and law remain relatively weak, a human rights
approach offers one way of linking these disciplines. The right to the highest attainable standard
of health was first recognized in the Constitution of the World Health Organization and provides a
standard to motivate, guide and evaluate the use of law to support healthy food choices and
physically active lifestyles.

To assist countries in strengthening their legal frameworks to address overweight, obesity
and diabetes, the International Development Law Organization and the University of Sydney co-
hosted this consultation, co-sponsored and convened by World Health Organization (WHO) at the
Regional Office for the Western Pacific in Manila, Philippines, from 9 to 11 April 2014.

The objectives of the consultation were:

a) to outline the current response to overweight, obesity and the diabetes epidemic in
the Region;

b) to identify the most important current and emerging legal issues that relate to the
prevention, detection and treatment of overweight, obesity and diabetes, including
related discrimination;

c) toidentify examples of best practice in legislation, governance and policy for the
prevention, detection and treatment of overweight, obesity and diabetes in the Region,
and in addressing related discrimination;

d) toidentify areas where further research on key legal issues remains to be done; and

e) to make recommendations on next steps, including a possible regional programme on
overweight, obesity and diabetes and law.



The participants examined the issues from a range of perspectives, including medicine,
public health, legislation and regulation, discrimination, access to medicines and trade. Six key
areas for action were identified:

1) Generating and sharing evidence for action

There is a strong need to build the evidence-base on legal interventions relating to obesity,
diabetes and population diets. Such evidence might relate to the need for a new intervention, its
effectiveness, or its assessment, implementation or enforcement phases. Given the nature of the
challenge, countries should take a broad view of evidence. Accordingly, case studies, feasibility
studies, guidelines, summaries and other tools could all assist countries to share their knowledge
and experience with one another. Researchers and academics have an important role to play.
Building networks within the Region will facilitate information sharing.

2) Capacity-building: Developing local expertise

The participants agreed that it is vital to develop local expertise. This will involve
strengthening the linkages between health and law and building the knowledge base and capacity
of each profession to understand and work together at country level. Building capacity in this way
will also reduce the need for consultants from outside the Region.

3) Topic-specific interventions

In addition to the general principle of generating and sharing evidence, there is a need for
in-depth technical advice on specific promising interventions. These include regulation and
taxation of sugar-sweetened beverages, restrictions on marketing unhealthy food products and
beverages to children; requirements for interpretative front-of-pack labelling on packaged foods;
and legislation to facilitate environments that are conducive to physical activity.

4) Social mobilization

Support from civil society will be crucial to the development, implementation and
enforcement of innovative legal approaches to overweight, obesity and diabetes. Civil society
participation will play an important role in ensuring that interventions are targeted and appropriate
to the local context.

5) Actions to address industry interference

The role of the food and drinks industries in relation to public health and changing diets is
complex. Some experts expressed the view that engagement with the industry may be necessary,
while others felt that the industry would always seek to oppose regulation aimed at improving
diets. All agreed that addressing industry interference in policy-making is a priority action. Clear
guidelines are needed to avoid conflicts of interest and to ensure that government interactions
with the food industry are transparent and constructive, and do not jeopardise public health goals.

6) Putting law on the WHO agenda

Law is central to advancing the goals of WHO and can enable countries to protect, respect
and fulfil the right to health. The right to health offers the possibility of placing health at the
centre of countries’ law- and policy-making processes and governance structures. The
participants would like to see law better integrated into the WHO agenda.
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1. INTRODUCTION

Globally, at least 2.8 million deaths each year are attributable to overweight or obesity. This
makes overweight and obesity the fifth leading risk factor for global mortality. Obesity prevalence in
2008 was 10% of men and 14% of women, compared with 5% and 8% respectively in 1980.
Prevalence in the Western Pacific Region varies considerably, but is highest in the Pacific island
countries (up to 70%), around 25-30% in Australia and New Zealand, and rapidly increasing in the
Asian countries. Overweight and obesity are responsible for an estimated 410 000 deaths in the
Region annually. Obesity is also highly correlated with diabetes, accounting for 44% of the global
diabetes burden — which affects 382 million people. The Region is home to 138 million adults with
diabetes, of whom 50% are undiagnosed. Left unchecked, the number of diabetes cases in the Region
could reach 201 million, or over 11% of adults, by 2035.

Overweight, obesity and diabetes are closely linked with rapidly changing lifestyles and
environments. With rapid urbanization, including increased access to motorized transport and
decreased areas for exercise, the opportunities for physical activity continue to drop. Globally, the
food supply is characterized by the increased availability of highly processed and mass-produced
products of poor nutritional value. These tend to be highly palatable, energy-dense, accessible and
convenient, and promoted through persuasive and pervasive food marketing. Over recent decades, for
instance, diets in the Pacific have been shifting from traditional foods (e.g., root vegetables and fresh
fish with water) to highly processed products (e.g., corned beef and instant noodles and sugar-
sweetened beverages). These shifts are conducive to weight gain, and governments must now take
action to reverse these trends. Governments must create environments that better support healthy
food choices and physically active lifestyles.

Law can be a powerful tool to bring about such changes. However, with some notable
exceptions (such as HIV) the links between medicine, public health and law remain relatively weak.
A human rights approach offers one way of linking these disciplines.

The right to the highest attainable standard of health (the right to health) was first recognized in
the Constitution of the World Health Organization. This right is now protected in six international
human rights treaties (including the International Covenant on Economic, Social and Cultural Rights),
in three major regional human rights agreements, and in the national constitutions of several
countries. The right to health provides a standard to motivate, guide and evaluate the use of law to
create environments that support healthy lifestyles.

To assist countries in strengthening their legal frameworks to address overweight, obesity, and
diabetes, the International Development Law Organization (IDLO) and the University of Sydney co-
hosted this consultation, co-sponsored and convened by WHO at the Regional Office for the Western
Pacific in Manila, Philippines, from 9 to 11 April 2014.

1.1 Objectives
The objectives of the consultation were:

a) to outline the current response to overweight, obesity and the diabetes epidemic in
the Region;

b)  toidentify the most important current and emerging legal issues that relate to the
prevention, detection and treatment of overweight, obesity and diabetes, including related
discrimination;



c) toidentify examples of best practice in legislation, governance and policy for the
prevention, detection and treatment of overweight, obesity and diabetes in the Region,
and in addressing related discrimination;

d) toidentify areas where further research on key legal issues remains to be done; and

e) to make recommendations on next steps, including a possible regional programme on
overweight, obesity and diabetes and law.

1.2 Participants

The Consultation was attended by 34 temporary advisors and observers from 18 countries:
Australia, Cambodia, Fiji, Guam (United States of America), Indonesia, Lao People’s Democratic
Republic, Malaysia, Mongolia, New Caledonia, Palau, Papua New Guinea, Philippines, Republic of
Korea, Samoa, Singapore, Tonga, Vanuatu and Viet Nam. Participants included representatives from
ministries of health, national parliaments, law school faculties and the legal profession, medical
school faculties and the medical profession, nongovernmental organizations (NGOs), and other
intergovernmental agencies. The Secretariat comprised 12 WHO staff. The list of participants is
available at Annex 1.

1.3 Meeting Organization
The participants elected three co-chairs and a rapporteur from the hosting parties:
Co-Chair: Mr David Patterson, IDLO

Co-Chair: Professor Stephen Colagiuri, Boden Institute,
WHO Collaborating Centre for Physical Activity, Nutrition and Obesity, SU

Co-Chair: Professor Roger Magnusson, Sydney Law School, SU
Rapporteur: Ms Jenny Kaldor, Sydney Law School, SU

The agenda consisted of plenary sessions and small group work sessions. The programme of
activities is available at Annex 2. To highlight the event, WHO Regional Office for the Western
Pacific issued a press release entitled Building a stronger public health framework for a fitter and
healthier world: a landmark consultation on overweight, obesity, diabetes and law (available at:
http://www.wpro.who.int/mediacentre/releases/2014/20140411/en/).




2. PROCEEDINGS

2.1  Opening ceremony

On behalf of Dr Shin Young-soo, Regional Director for the Western Pacific, Dr Susan
Mercado, Director, Division of Building Healthy Communities and Populations, opened the
consultation. The text of the speech is available at Annex 3.

The Region is diverse and dynamic, but faces the challenge of protecting health in the face of
globalization, rapid and unplanned urbanization and industrialization. The aim of the consultation is
to explore specific legal mechanisms to cope with and tackle overweight, obesity and diabetes, within
the wider effort towards effective and sustainable health systems.

Contemporary food systems are characterized by deep contradictions. Despite rapid economic
growth and increased spending power, many people still survive on inadequate diets. They are
starving for food that is high in nutritional quality. Populations in the Region are consuming too
much cheaply processed, poor quality food, high in sugar, fat and salt. These changes, together with
decreasing opportunities for physical activity in daily life, are driving rising rates of diabetes
and obesity.

Dr Mercado introduced a theme of potential challenges to legal interventions from the vested
interests of the food and drinks industries. Public health engagement with industry is always
complex. This engagement requires cross-sectoral coordination within countries. In determining
whether and how to use law to address overweight, obesity and diabetes, countries will need to
innovate and be practical, mindful of their national contexts and capacities.

Finally, Dr Mercado reminded the participants of the wider context of working towards
universal health coverage. She invited the participants to consider how law might be used to ensure
access to essential medicines, and to promote equity in health systems.

In their opening remarks, the co-chairs emphasized:

e The importance of a human rights approach: working with communities as well as with
governments to tackle vested commercial interests.

* The opportunities to learn from other contexts, particularly the experience of HIV/AIDS.

e The fact that the challenges of overweight, obesity and diabetes are too vast for any one
country or organization to tackle alone. Collaboration and collective action will be crucial.

* The need to form coalitions across disciplines and to draw on the expertise of those with
local knowledge of the political structures and opportunities in their home countries.

The co-chairs also acknowledged the financial support of the Australian Government, which
provided funding for 10 participants from the Pacific to attend the consultation.

2.2 Overview of overweight, obesity, diabetes and the law in the Western Pacific Region
2.2.1 Diabetes epidemiology and background
An epidemiological overview by Professor Stephen Colagiuri emphasized the shared risk

factors of overweight, obesity and diabetes. Population and high-risk approaches to prevention should
be adopted. In the case of people in the healthy weight range, the goal is to stop them progressing to



overweight or obesity. For those who are already obese, the goal is to lose weight. For obesity and
diabetes, the aim of lifestyle modification (i.e. interventions targeted at individual patients) and
population health (i.e. policies that impact on the health of the population at large) should be the
achievement of healthier diets and more physical activity, with weight reduction for those who are
overweight or obese. Even a 5% weight loss can translate into a 50% reduction in the risk of
developing diabetes.

2.2.2 The Regional response
Dr Susan Mercado described the Regional Action Plan for the Prevention and Control of
Noncommunicable Diseases 2014-2020 (RAP). This plan is aligned with the WHO’s Global Action

Plan on Noncommunicable Diseases (NCDs) and its strategies include:

e Support for policy, strategies and national multisectoral plans of actions on NCDs;

Surveillance, research and information sharing;
e (Capacity-building, training, leadership development;
e Regulatory frameworks and legislation;

e Using a life-course approach and settings-based interventions for health, e.g. working with
cities, schools, workplaces to promote healthier diets, active transport and physical activity;

e Universal health coverage as a platform for early detection, screening, service delivery,
drugs and medicines;

e Stakeholder engagement and co-creation of approaches;
e Action for healthier families and workers’ health; and

e Disability and rehabilitation services to assist people with diabetes-related disability, such
as amputation and blindness.

Communities affected by high rates of overweight, obesity and diabetes are often vulnerable
and marginalized. Policy-makers must be mindful that new laws and policies do not further entrench
poverty.

2.2.3 Current and emerging legal issues relating to the prevention, detection and treatment of
overweight, obesity and diabetes

Professor Roger Magnusson and Ms Jenny Kaldor introduced some central concepts of public
health law and outlined the role that law can play in creating healthy environments and supporting
healthy behaviours. They highlighted the role that legislation and regulation have played in all major
public health successes. They also set out some of the different legal strategies that can support
public health, including the provision of information and guidelines, the regulation of harmful
substances or corporate marketing and advertising, and the creation of new governance structures.
Law can add significant value by helping to improve the environments in which people live, work, eat
and spend their leisure time, making them less conducive to weight gain. Improving environments
means that there is less need to rely on the motivation of each individual to change their behaviour.
Law also acts as a powerful restraint on the actions of vested commercial interests, by setting
mandatory and uniformly applicable standards. A background paper on these issues is available at
Annex 4.



Although overweight, obesity and diabetes are costly in economic, social and health terms,
high-level action has lagged behind other burdens on population health, such as tobacco use.
Potential priorities for action in the Region include regulating food marketing to children,
front-of-pack nutrition labelling initiatives, regulations on sugary beverages, and governance
structures for cross-sectoral action on obesity and diabetes.

2.3 Good practices in legislation and regulation
2.3.1 Presentations from three jurisdictions

The experts heard presentations from three jurisdictions that have passed, or are in the process
of passing, laws to address risk factors of overweight, obesity and diabetes. Each identified political
leadership, strong evidence, innovative thinking, and support from civil society, as critical elements in
passing new or innovative laws.

The Republic of Korea’s Special Act on Safety Management of Child Nutrition (2008)

Dr Cho-Il Kim presented the context and process for passage of this legislation. In the late
1990s, the Republic of Korea saw a series of scandals involving food poisoning and sub-standard
school food. At the same time, childhood obesity was coming to be regarded as a threat to the health
and safety of children. The aim of the legislation was to ensure both the provision of safe and
nutritionally balanced foods and to promote of good dietary habits to children under 18 years of age.
It was the first law in the Republic of Korea to establish the concept of nutritionally balanced foods.

Data supporting the introduction of the legislation was provided by several sources. These
included NGO monitoring of the school environment, mandatory national reporting of food poisoning
incidents, and longitudinal national child health and nutrition surveys. The legislation encourages
local governments to take a lead role in creating enabling environments for nutrition safety. Among
other provisions, the legislation establishes “green food zones” protecting food safety and nutrition in
the vicinity of select schools. While the legislation was initially opposed by the food industry, well-
designed governance arrangements and strong support from civil society, including consumer and
parent advocacy groups, have ensured implementation.

Legislation to establish Tonga’s Health Promotion Foundation (2007)

Dr Viliami T’ au Tangi presented the process of legislating for the creation of Tonga’s Health
Promotion Foundation. Dr Tangi was a key participant and champion in this process.

As Minister of Health, Dr Tangi made NCDs a priority issue in Tonga. As a result, Tonga
committed to designing a National Strategy for the prevention and control of NCDs and to legislating
for a health promotion foundation. The process included gathering evidence, learning from other
jurisdictions and visiting other health promotion foundations, including VicHealth in Australia.

Dr Tangi emphasized the importance of strong political leadership in achieving the goal of a
health promotion foundation. Strong leadership had two dimensions: Firstly, one central figure (in this
case, the Minister of Health) acted as a champion for the new law, leading the process and advocating
to other parliamentary colleagues. Secondly, this champion gained the support of other leaders, such
as Cabinet and ministers outside of the health portfolio. Given that the Minister of Health does not
control the budget, the support of the Finance Minister and a commitment to sustainable annual
funding were critical factors.

The Philippines’ House Bill No. 3365 (2014)

The Honorable Estrellita B Suansing presented her efforts to push for the passage of House Bill
No. 3365 in the Philippine House of Representatives.



The Bill, currently before the Parliament of the Philippines, would impose a 10% ad valorem
tax on soft drinks and carbonated drinks through the national internal revenue code. Ms Suansing
described how advocates marshalled the evidence linking sugar-sweetened beverage consumption to a
range of poor health outcomes including diabetes and heart disease. She also set out practical aspects

of the tax’s design, such as the creation of a rehabilitation fund: the revenue raised would be
hypothecated to help victims of natural disasters with livelihood development, mass housing and
infrastructure. The bill faces opposition from the drinks industry, but has the support of the
Department of Finance and of the schools.

Several participants spoke of the need for multisectoral coordination, mobilizing medical
experts, politicians and lawyers as well as donors. Participants also discussed the importance of
strong leadership for enacting innovative legislation.

2.3.2 Group work: current situation and challenges

The participants worked in groups to identify relevant legal and policy interventions that exist
in their countries and in the Region. The aim of the exercise was to obtain a pool of quantitative
information on the kinds of laws and policies that exist (including their key provisions, challenges,
champions and methods of implementation) to identify regional trends. The interventions were
classified under five headings — examples are listed in Table 1.

Table 1 — Key examples from the Region as identified by the participants

Topical area

Examples

Marketing
restrictions (e.g.,
on advertising,
promotion and
sponsorship)

¢ Republic of Korea’s Special Act on Safety Management of Child Nutrition limits

advertising of children’s “favorite foods” and prohibits offers of toys in conjunction
with such marketing.

Similarly, Australia’s Children Television Standards prohibits marketing to children
with promotional items (e.g., toys), but the law is not strictly enforced.

Fiji is pursuing a blanket ban on advertising of unhealthy foods and non-alcoholic
beverages to children.

Whereas Malaysia and Singapore allow for self-regulation, the effectiveness of such
voluntary regimes was questioned.

Labelling
requirements
(e.g., back-of-
pack and front-
of-pack)

The Republic of Korea’s Special Act on Safety Management of Child Nutrition
requires a colour-coded “traffic light” system to indicate high levels of sugar, salt, fat,
and trans fatty acids on front-of-pack food packaging.

The Australian state of New South Wales mandates calorie content labelling on menus
of restaurants with 20 or more outlets in the state and 50 or more outlets nationally.
Fiji’s Food Safety Act and Australia’s Food Standards Code regulate health claims on
packaging.

Although the Codex Alimentarius Commission has not yet established standards for
“high” levels of sugar, salt, fat, and trans fatty acids within a nutritional context, there
has been extensive discussion of the issue at the Codex Committee for North America
and South West Pacific.

Despite labeling regulations in Mongolia, the requirements are often not enforced on
imported products.

Supply controls
(e.g., zoning,
licensing)

The Republic of Korea’s Special Act on Safety Management of Child Nutrition
prohibits the sale of “High Calorie Foods with Low Nutritional Values” within “Green
Free Zones” (200 metres of select schools).

Samoa’s Public Health Act banned sales of turkey tails, but the ban was lifted under
pressure from the World Trade Organization.

Under the Fair Trading Decree, which allows prohibition of goods adverse to health,
Fiji has banned importation of mutton flaps.

The Lao People's Democratic Republic is considering a regulation on food safety and
nutrition in schools.




Fiscal measures ¢ Fiji, Nauru and New Caledonia have introduced taxes on various unhealthy foods and
(e.g., taxation of beverages.

unhealthy ® Malaysia offers tax rebates on select sports equipment.

products and ¢ To varying extents, children in United States Affiliated Pacific Islands, including
subsidies for Guam, American Samoa, Palau, and Northern Marianas, are on subsidized federal
healthy products) school lunch programmes, potential platforms for promoting healthy diets.

¢ Institutional reform, such as the creation of a health promotion foundation with a broad
mandate (e.g. Tonga).

¢ Interventions to improve the built environment, such as building bike lanes (e.g. the
Philippines) and public cafeterias (e.g. Malaysia).

Other

This session raised several themes, which were reflected in later sessions:

e The importance of country context and of each country understanding its needs and
capacities in relation to addressing overweight, obesity and diabetes. Discussion revealed
significant differences in food cultures, health systems and regulatory environments of
countries in the Region. Law and regulation must therefore take into account community
realities — including how they grow, buy and prepare food — rather than seeking to apply a
generic formula. Even concepts such as “the food industry”, a term used throughout the
consultation, will mean different things in different countries. For example, the food
industry in a small island nation reliant on subsistence agriculture and imported foods will
be quite different to the food industry in a large country with a mature and ubiquitous
production, processing and marketing industry.

e The Ministry of Health has a vital advocacy role to play as steward of the health system. If
the Ministry is strong enough, it can act as a champion for ambitious law reform and gain
political support from other ministries within government.

e The role of civil society, including faith groups, as advocates and agents for change at the
grassroots level. For instance, the Christian churches are very influential in Pacific island
communities. In Tonga, the largest church set an example by reducing the amount of
feasting on significant holidays.

® Opportunities for learning from the lessons of tobacco control law, but with the major
caveat that food and nutrition involve far more complex issues.

e Potential barriers to law-making, including a lack of nutrient profiles and precise
definitions (e.g., “junk food” or “sugar-sweetened beverages”), the absence or failure of
political will, and the interference of the food and beverage industry in policy processes.

2.4 Overweight, obesity and diabetes discrimination in the Region, including access to medicines

This session was structured as a roundtable discussion between Dr Abdul Wahid Khan, Ms
Daiana Buresova, Dr Manisha Shridhar and Mr Deni Ahmad Fauzi. Participants presented issues
relating to discrimination, access to medicines and the importance of social mobilization. A human
rights framework provided the link between these concepts, but there is still much work to be done in
connecting prevention with eliminating discrimination and strengthening health systems.

Discrimination and diabetes

Diabetes-related disability, including blindness and amputation, is rising significantly in the
Region. While diabetes-related discrimination is still poorly understood, anecdotal evidence suggests
it is also very common. Social stigma around overweight and obesity is deeply rooted in some
communities, and stereotypes of overweight people are perpetuated in the media. In many Pacific
communities, type-2 diabetes is stigmatized, and is often seen as a social rather than a medical



problem. Because of this, inappropriate beliefs (such as the idea that diabetes is a moral punishment)
can flourish and people may become socially isolated.

Discrimination and gender

Gender can have a significant impact on both the risk factors of diabetes and the experience of
living with this condition. In many countries, women experience worse social stigma than men due to
diabetes, and may also experience moral judgment. In Fiji, women living with diabetes experience
discrimination in employment, and also when seeking to marry. As a result, many women living with
diabetes become financially dependent on their families, leading to further marginalization.

Discrimination and access to treatment

Fear of discrimination can make people reluctant to seek treatment for diabetes, and this is
exacerbated where the local health system is weak. Efforts to combat discrimination therefore need to
be accompanied by strengthening health systems. Governments can take strategic action by:

* maintaining a national database of diabetic medications;

e ensuring consistency and quality in diabetes primary care, including access to essential
diabetes medicines;

® supporting accessible and affordable medications, for instance through:

* making use of the “flexibilities” for affordable medicines available under the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS), or

e entering into voluntary licence agreements for specific medications.

e Uniformity in diabetes care must also be underpinned by a national health
insurance scheme. A human rights framework can thus help to guide national efforts to
tackle discrimination and health system deficiencies.

Discrimination and international law

The Convention on the Rights of Persons with Disabilities shows how international law can
support national action to address discrimination. States that have ratified the Convention are required
to protect people from discrimination on the basis on their disability (such as arising from diabetes).
This requires specific national legislation, as has been adopted by Cook Islands.

Discrimination and social mobilization

Social mobilization is the process of bringing together all feasible and practical intersectoral
allies to raise awareness of, and demand for, a particular programme, to assist in the delivery of
resources and services, and to strengthen community participation for sustainability and self-reliance.

Important components of social mobilization include:

e ensuring the role of community organizations in service provision, policy and programme
development, at all stages;

® involving multiple sectors and partners, from government to the private sector, and

including community leadership from faith-groups, professional associations, legal aid
organizations and academia;

e communication on multiple platforms, including social media;



e supporting policy and programmes with the latest research and evidence; and
e protecting and enhancing health care using a human rights approach.

The experience of grassroots HIV movements provides a valuable lesson for overweight,
obesity and diabetes. In the early days of the epidemic, HIV-related stigma and discrimination
presented significant barriers to treatment, care and support. In many cases, laws worked against,
rather than in the interests of, public health. Laws targeted and isolated groups who were already
marginalized and at higher risk of infection. This increased the stigma, making people more
vulnerable and even less likely to seek treatment.

Globally, social mobilization has contributed to huge HIV-funding increases, the significant
drop in prices for HIV medications, and heightened awareness of the importance of addressing
discrimination to achieve prevention and treatment goals. Specific examples from Fiji, Indonesia, and
Thailand illustrated the achievements of community sector organizations in securing social, political
and legal recognition, as well as access to health coverage, for people living with HIV and other
affected populations. Some important parallels were suggested for populations affected by
overweight, obesity and diabetes.

2.5 Trade and public health law
2.5.1 Trade agreement and health policy: Building capacity for policy coherence in the Region

Dr Deborah Gleeson highlighted the potential for international trade agreements to negatively
impact national health policy, and underscored the importance of including stakeholders and goals in
trade negotiations. Trade agreements can cover goods, services (including health care), intellectual
property, labour mobility, investor protection, government procurement, health and safety provisions,
dispute settlement provisions and more.

In theory, eliminating barriers to trade should lead to the free movement of goods and services.
Such trade liberalisation should in turn encourage economic and social development, greater wealth
and a higher standard of health. In practice though, many countries in the Region have not seen the
promised benefits of opening up their markets. Instead, they have experienced both a flood of cheap
products from, and a drain of skilled workers to, richer nations. Specifically in relation to healthy
diets, trade agreements can mean:

e higher levels of direct foreign investment by multinational food and drink companies;

e cheap soft drinks flood the market; and

e governments can focus on exports at the expense of local food supplies.

At the level of policy, trade agreements can limit the scope of national governments to
introduce laws or strengthen health systems to prevent or cope with NCDs. Participants discussed
case studies from Fiji, which banned mutton flaps, and Samoa, which attempted to ban turkey tails
(both are fatty cuts of meat dumped in these countries by trading partners).

The presentation outlined several principles from the World Trade Organization (WTO)
agreements that may assist policy-makers to ensure that health policy remains compliant with

international and regional trade agreements. These include ensuring that national policies:

e treat like-products in a similar way, and do not discriminate between equivalent domestic
and imported products;

e are no more trade-restrictive than necessary to protect health; and



e are based on science, i.e. the strongest possible evidence.

e some actions advocates might take to build healthy trade policies include:

e fostering dialogue between health and trade officials at national, regional and global levels;
e promoting leadership by health ministries;

¢ building institutional mechanisms for collaboration;

® engaging different stakeholders in the process; and

® building the case using accurate and compelling evidence on the cost of NCDs and how
trade can impact NCDs.

The trade law landscape is constantly evolving, responding to the needs of consumers and
suppliers of goods and services. This includes legislative reforms and judicial pronouncements at the
national level. It is therefore essential to constantly monitor these developments so that Member
States may respond effectively and safeguard public health. Community and nongovernmental
organizations play an important role in helping to monitor developments, mobilizing support and
making the case to government.

2.5.2 Group work

The participants were asked to use a case study from one jurisdiction and discuss the following
questions:

e Identify a legal intervention that you would like to introduce in your country to address
obesity and diabetes. How would you ensure the intervention was designed in a way that
was compliant with your country’s trade agreements?

e Identify a trade agreement your country is negotiating that could present risks to diet-
related health. What could you do about these risks?

e How could capacity be improved to improve policy coherence between trade and healthy
diets, in your country and in the Region?

Some groups focused on specific country examples, while others focused on more conceptual
enablers and barriers to healthy trade policy. These capacity and technical considerations are
summarized in Table 2.

This group-work session highlighted the need to build capacity, and to encourage meaningful
dialogue and debate including:

¢ Enhancing research capacity and building the evidence base for various country-level legal
interventions and how these might impact upon, or be impacted upon by, trade agreements.
Interventions might include controls on sugar-sweetened beverages, fatty meats or
advertising. The evidence should relate to health as well as economic impacts. It should
also consider policy coherence between communicable and noncommunicable disease
policy. For instance, tariffs that increase the price of infant formula may disadvantage
women with HIV who cannot breastfeed their babies.

® Building structures and processes for intra-country communication. Networks are growing

in the Region between people and groups who are already working on specific issues, and
they have much to teach others. This is especially relevant for smaller or less developed
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countries, which may have limited scope to conduct research. It is difficult to be the first
country to move into a new policy area; larger and more developed countries must show

leadership and generate evidence and expertise.

e Developing international or regional standards, or even a treaty, around trade and health.
This might help to create a level playing field, encouraging companies to behave with the
same level of responsibility in all countries where they trade. The WHO guidelines on the
marketing of food and non-alcoholic beverages to children might provide a precedent.
Mandates from WHO can provide countries with a shared framework for discussion, and
also with an impetus for action.

e The role of regional organizations in providing leadership, building technical expertise and
disseminating information. Regional organizations can help to identify and disseminate
best practice, and can help fill gaps where country capacity may be lacking. They can also
help to train leaders and experts at regional and country level, supporting countries to
negotiate trade agreements in an informed manner.

e Educating the primary health workforce about trade issues. This might happen in medical
schools, or through civil society organizations. A more educated workforce means that
discussions of trade and health can take place from the bottom up, as well as from the
top down.

e The need for increased transparency in trade negotiations. The public is a stakeholder and
needs to understand how negotiations are being conducted.

Table 2 — Enablers of, and challenges to, healthy trade policy: Capacity and technical considerations

Capacity considerations

Technical considerations

Enablers of

Communication, collaboration and

¢ Existing national food law can strengthen

healthy trade consultation between trade, health and countries’ ability to protect health in a trade
policy civil society stakeholders. context. Food standards may provide
¢ Increased knowledge and awareness support for a country to decline imported
among the health community (including food that breaches the standard. E.g. Papua
primary care) of trade issues, and vice New Guinea improved the quality of
versa. imported mutton flaps using its Pure Food
¢ Policy coherence within a country, Act.
especially if it comes to a challenge in An excise or sales tax is likely to be more
the WTO. Need to prepare for trade-compliant than an import tax, because
opposition and discuss rebuttal. it applies to all products.
e Strong and well-informed civil society Provisions requiring an impact assessment of
organizations (e.g. Fiji’s Consumer a prospective law can protect health.
Council) Strong food labelling laws, applying equally
¢ Local political support for healthy trade to domestic and imported foods (e.g.
policy. Malaysia).
® Good evidence; support of academic National Constitutions may provide
institutions. protection for health.
¢ Regional groupings (e.g. Pacific nations) The potential role of international standards
working together can present a unified and Codex Alimentarius.
voice in trade negotiations.
Challenges to | e Poor knowledge of trade law by health Lack of national food standards may affect
healthy trade advocates. countries’ ability to regulate imported foods.
policy ¢ Power imbalances between public health Countries that joined the WTO more

advocates and trade decision-makers.
Lack of coordination between those
negotiating the trade agreements and
those implementing them.
Philosophical objections: while the

recently (e.g. Samoa, Papua New Guinea)
had to agree to more restrictive trade
provisions than earlier Member States like
Fiji.

Weak or non-existent food labelling
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general WTO principle is one of regulations mean consumers have little

lowering/reducing tariffs, many public information about poor quality imports

health interventions seek to raise tariffs (e.g. Mongolia).

on unhealthy commodities. ¢ Language barriers in labels on imported
foods.

¢ Codex Alimentarius can be a long and time-
consuming process.

2.6  Effective law-making for public health impact

Making public health law is not just a process for lawyers. The health workforce, community
organizations, politicians and many other groups will also be involved. This session comprised a
presentation, panel discussion, and group-work exercise. These formats allowed the participants to
share their experiences of drafting, passing and enforcing new public health laws — including
challenges and failures along the way.
2.6.1 How can we make laws that have the desired impact?

Law can be a very powerful tool for responding to health risks at the population level.
However, it is imperative that public health laws are designed thoughtfully. Mr David Clarke

described some of the features of effective laws for public health impact.

Good public health law:

e is technically sound;

®* meets community needs and addresses public health risks that affect the community;

® is clear and understandable, not written in legal jargon;

e s practical and capable of being implemented, and

® s a sustainable response, capable of enduring and perhaps evolving over time.

When designed well, public health law can act across populations, combat powerful vested
interests and allow for the coordination of regional and international efforts to address NCDs. On the

other hand, a poorly designed public health law will not work, and may worsen problems.

Bad laws may:

® be poorly drafted, overly rigid or out-of-date;

® Jack community understanding or support;

® impose unnecessary costs or unintended consequences on communities;

® have been subject to interference by the industry they seek to regulate;

® be enforced unevenly or unfairly; or

* not be properly enforced due to a lack of resources, capacity or political commitment.

Bad, unfair, unnecessary or out-of-date public health law can undermine public confidence in
the government and in the law. It is therefore important first to understand the problem we are

seeking to solve, and to ask whether a new law can actually address it — or whether there might be
alternative approaches. The role of customary law should not be underestimated in the Region. For
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instance, a measure such as banning sugary drinks might be achieved through the influence of
customary leaders. This again underscores the importance of designing local solutions to address

local problems.

Once a community has decided that law is the best way forward, enforcement can pose
particular challenges. This was addressed in the subsequent panel discussion.

2.6.2 Panel discussion and group work: What do we need to do to get effective laws implemented?

The panel, which included a former politician, a bureaucrat, a civil society representative and a
health practitioner, brought their perspectives and expertise to this question. The wider group of
experts also joined them for discussion. Several themes emerged, which were consolidated and
elaborated upon in the subsequent group work. Those themes are summarized in Table 3.

Table 3 — Making Effective laws: What do we need to do?

Themes

Details

First, be clear that
law is the most
appropriate way
forward.

¢ Not every problem has a legislative solution!
e There will always be alternatives to law, e.g. community interventions, voluntary

industry approaches and the role of traditional leaders. Each has its own strengths
and weaknesses.
A bad law may be worse than no law at all.

Local problems
need local
solutions...

Each jurisdiction must determine its own needs, which may involve a mix of
legislative and non-legislative responses.

An intervention that works in one context may not work in another. This must be
assessed critically.

Small countries are tired of having to rely on consultancies from elsewhere. There
is a significant need to build local expertise.

Laws and policies need to align with local culture, including spirituality and ways
of living, as well as with local governance and judicial circumstances.

... but regional and
international
organizations do
have a part to play.

Appropriate support from inter- and non-governmental organizations might
involve developing guidelines and technical advice, and coordinating knowledge
sharing.

Development partners and donors can be vital in smaller or vulnerable countries.

Understand the
context in which
you are operating.

Law reform can be a slow process, requiring persistence and consistency.
Understand how your own country context works:
e What are some enabling features? [E.g. is health protected in the
Constitution?
e What are some barriers? E.g. corruption, weak health system, the
philosophy of the present government?
Be realistic about what is appropriate and achievable in the circumstances.

Make use of local
expertise.

Legal interventions to encourage healthy diets and physical activity are still
relatively new. However, there is a substantial pool of people with experience of
alcohol and tobacco control, and of the social mobilization around other health
challenges such as HIV.

Be prepared! Get
the evidence right.

If advocating regulation of junk food or sugary beverages in schools, find evidence
to show the negative effect of junk food on children’s health and wellbeing, or the
effect of marketing on children’s preferences.

If making an economic argument, gather evidence about revenue raising or cost
saving opportunities.
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Themes

Details

Be prepared! Make
sure you have buy-
in from
stakeholders.

Hold meetings in advance with stakeholder groups who will be affected by a law
reform proposal; make sure they understand the nature and purpose of the new
law. Gather all the relevant interests together, for instance:

e Across sectors (government, non-government, health, industry, civil

society); and

e  Across different ministerial portfolios within government.

Understand the importance of communication:

e This may involve community consultation, writing letters to the newspaper

or using social media.

e  Consultation documents should be expressed in clear and simple language.
Framing can also be important in challenging community preconceptions about
law. For instance, frame public health law as enabling rather than punitive.
Address technical and practical considerations relating to the enforcement of the
law right from the beginning.

Innovative law
needs decisive
political
leadership...

Along with technical aid and local experts, innovative law requires strong
champions. These might be respected politicians, health advocates, or customary
or civil society leaders.

Champions can drive the process and harness expertise from diverse sectors.

... but also brings
the community
along with it.

Law does not exist in a vacuum. Eating and drinking have social and cultural
meanings. Law reform needs first to understand the context for unhealthy
behaviours, before seeking to change norms and values.

Engage and consult with the affected communities in ways that are meaningful to
them. Be mindful of access issues, including how the law is expressed.

Language barriers may prevent communities from participating in the process,
responding to, supporting or challenging the law.

Choose your
moment.

There can be many different triggers for law reform. A change of government or
minister, a crisis situation, a new report into the state of public health, a logical
place in the parliamentary timetable or an outgoing leader who wishes to leave
behind a legacy... can all be potential windows of opportunity.

In other cases, aligning a new law with the overall national health strategy will be
more practical and strategic.

Sometimes, a trial and error approach will be necessary. Sunset clauses might be
useful where a law is particularly novel or innovative.

Many of these laws
will regulate
corporate
behaviour: be
prepared to
counteract industry
opposition.

The processed food and drinks industries may use tactics similar to the alcohol and
tobacco industries to oppose regulation and influence policy-making. These may
include:
e targeting trade/finance ministers with objections about the cost of
regulation;
e attempting to water down the new law;
e delaying tactics, e.g. asking for further consultation; quibbling over
technical definitions; and
e circumventing advertising restrictions with corporate social responsibility
and positive media coverage.
Industry is often one step ahead, winning the public relations battle. Public health
advocates will rarely have the marketing budget to match this. They therefore need
to be creative, proactive, strategic and persistent.
Naming and shaming through the media is one way to counteract industry spin. In
other cases, personal stories might be just as powerful.

Finally, getting the
law passed is only
the first step.

There will be an ongoing role for stakeholders from all sectors, champions and
experts in enforcing, evaluating and learning from the new public health laws.
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3. CONCLUSIONS

The final session of the consultation focused on building a regional agenda for advancing legal
interventions to address overweight, obesity and diabetes, and to improve public health nutrition.
Participants worked in groups to identify priorities and next steps. When compiled, the key themes
and areas for action fell under six major themes:

1) Generating and sharing evidence for action

There is a strong need to build the evidence-base on legal interventions relating to obesity,
diabetes and population diets. Such evidence might relate to the need for a new intervention, its
effectiveness, or assessment, implementation or enforcement phases. For example, for sugar-
sweetened beverages, evidence might relate to the contribution of sugar to dietary energy or to the
potential impact of regulation.

Countries should take a broad view of evidence. It may be difficult to assess the effectiveness
of individual interventions, particularly if countries introduce a basket of different policies and laws.
Accordingly, case studies, feasibility studies, guidelines, summaries and other tools can assist
countries to share their knowledge and experience with one another. Researchers and academics have
arole to play. Building networks in the Region will facilitate information sharing.

2) Capacity-building: Developing local expertise

While acknowledging the role of international and regional organizations, the participants
agreed that it was vital to develop local expertise. This will involve strengthening the linkages
between health and the law and building the knowledge base and capacity of each profession to
understand and work together at country level. Suggestions included:

e training the legal and health workforces through changes to academic curricula;

e conducting workshops and forums to encourage greater dialogue between government and
civil society, and

¢ developing multidisciplinary groups of public health law experts.
Building capacity in this way will also reduce the need for consultants from outside the Region.

3) Topic-specific interventions

In addition to the general principle of generating and sharing evidence, there is a need for in-
depth technical advice on specific promising interventions. These include:

e regulation and taxation of sugar-sweetened beverages;
e restrictions on marketing unhealthy food products and beverages to children;
e requirements for interpretative front-of-pack labelling on packaged foods; and

e legislation to facilitate environments that are conducive to physical activity.
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4) Social mobilization

Support from civil society will be crucial to the development, implementation and enforcement
of innovative legal approaches to overweight, obesity and diabetes. Civil society participation will
play an important role in ensuring that interventions are targeted and appropriate to local contexts.

5) Actions to address industry interference

The role of the food and drinks industries in relation to public health and changing diets is
complex. Some participants expressed the view that engagement with the industry may be necessary,
for instance in relation to promoting healthier foods and drinks. Others felt that industry would always
seek to oppose regulation aimed at improving diets. They described such experiences, including in
primary schools. All agreed that addressing industry interference in policy-making is a priority action.
Clear guidelines are needed to avoid conflicts of interest and to ensure that government interactions
with the food industry are transparent and constructive, and do not jeopardise public health goals.

6) Putting law on the WHO agenda

Law is central to advancing the goals of WHO, and can enable countries to protect, respect and
fulfil the right to health. The right to health offers the possibility of placing health at the centre of
countries’ law- and policy-making processes and governance structures. The participants would like
to see law better integrated into the WHO agenda. The Regional Office for the Western Pacific's
recent appointment of a public health law expert to its NCDs team is one example. Another
possibility is to address public health law at the upcoming session of the Regional Committee for the
Western Pacific.
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Manila, Philippines

The World Health Organization has long recognized the important role of the law in
public health. Many of you also attended the consultation earlier this week that reviewed health
legislation as a key component of developing effective and sustainable health systems. Now at
this consultation, our mission is to explore specific legal mechanisms for countries to deal with
overweight, obesity and diabetes. I am very pleased that the International Development Law
Organization and both the medical and law faculties at the University of Sydney have taken the

initiative to co-host this event, with strong support from our Regional Office.

The Western Pacific is one of the most diverse and dynamic regions in the world. Our
Member States are at the forefront of the many issues associated with globalization and
urbanization and modernization. Ironically, with rapid economic growth and increased spending
power, many people in our Region are still starving. They are starving for foods that are high in
quality and nutritional value. People are consuming too much cheaply processed, nutrition-poor
food. The dominance of such foods has been driven by mass production and aggressive
promotion and distribution. In the Pacific, for example, the typical diet has changed from
traditional yam and taro to corned beef and hot dogs. Sugary beverages have replaced water on
many tables. These changes have played large parts in driving prevalence rates of obesity to 75%

among adult islanders.

Unhealthy diet is a major risk factor for diabetes and other noncommunicable diseases —
which account for more than 80% of deaths in the Region each year. As with any NCD, diabetes
is a complex problem. It must be viewed from various perspectives and approached holistically.
The approach must envision, embrace and engage medical interventions, as well as economic and
cultural considerations — and, of course, legal mechanisms —for prevention and management of

the disease.



First, we must learn what Member States have already done. For example, we need to
examine laws on marketing to children, retail restrictions, zoning, formulation and labelling,

among other items.

Second, we must find new ways of solving problems when the existing options are not
enough. We have to work together and be innovative and creative, while at the same time being
practical. The endgame is to help Member States operationalize the ideas that you bring to the

table, so please be mindful of national contexts and capacities.

Third, we must anticipate potential obstacles and challenges, especially in relation to
industries and other sectors such as trade and finance. We should address these concerns
proactively, rather than waiting for that sector or industry to react to laws. We must be mindful
of the long-term effects of any proposal — the implications for jobs, pricing, and commodities.

Consider related issues, such as taxation, intellectual property and insurance.

Finally, in light of our push towards universal health coverage, we should consider how
the law can be used to ensure access to essential medicines and to promote equity, justice and

fairness.

I am confident that your insights and ideas will prove invaluable in helping set the agenda
for WHO to better assist Member States in dealing with overweight, obesity, and diabetes. Ilook
forward to hearing your recommendations to guide our work going forward at the close of this

consultation.

Thank you.
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1. Infroduction and purpose

The purpose of this Background Paper is to introduce, and encourage further
discussion of, ways in which law can be used to tackle the burden of
overweight, obesity and diabetes in the Western Pacific region. The paper
focuses on the potential for legal interventions in three areas:
(i) To prevent the shared risk factors of obesity and diabetes, including
unhealthy diet and physical inactivity;
(ii) To manage and freat diabetes and ill-health associated with
overweight and obesity;
(iii) To address the social consequences of overweight, obesity and

diabetes, particularly discrimination.

At the country level, a comprehensive response to overweight, obesity and
diabetes requires multiple (legal as well as non-legal) actions, across a
number of sectors. Inisolation, law may be ineffectual in achieving good
public health outcomes and may even be harmful. Laws must be
implemented and enforced. Furthermore, legal or regulatory approaches
must complement other actions, including education, health promotion,
advocacy, fiscal policy and governance reform. These actions are
recognised in the WHO Global Action Plan for the Prevention and Control of
Noncommunicable Diseases (2013-2020) and in the Western Pacific Regional
Action Plan for the Prevention and Control of Noncommunicable

Diseases (2014-2020).!

Where possible, this paper uses examples from the region. However, it also
draws on legal interventions from around the world and from other arenas of
public health law. These examples have been included to illustrate
particularly innovative or instructive approaches, and to encourage creative
thinking on overweight, obesity, diabetes and the law in the Western

Pacific region.
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2. A public health law approach

A useful definition of public health is *what we, as a society, do collectively to
assure the conditions for people to be healthy.”2 Public health law focuses
more narrowly on the role of governments in protecting, promoting and
supporting the health of their people. Law provides an important set of tools
— discussed throughout this paper — for preventing disease, extending life, and
increasing healthy life expectancy for the population. The use of law to
improve public health raises issues about both the powers and duties of
governments to foster public health, and also the limitations on those powers

and duties.3

The exercise of legal authority should also be understood within a broader
human rights framework: law is an important means by which states
discharge their obligations to respect, protect and fulfil the right to health.#
Further, the right to health is an important, over-arching standard for guiding

and evaluating governments’ use of legal powers.

(a) What is law?
There are many ways of describing “law”, from an expression of cultural
values to a rationalised framework of power.5 At a basic level, law provides
the frameworks of authority within which states exercise their functions,
including safeguarding public health. This authority is exercised in a variety of
ways, including through:
» Primary legislation, or law that has been adopted by the legislature
(Parliament, Congress or a state legislature). Legislation operates at
a general level, by setting out objects and principles, offences and
penalties, and the powers of authorised officers.¢ Legislation may
also allow for the adoption of:
» Subsidiary regulations, decrees or specific rules made by the
government, often in order to implement and achieve the
regulatory objectives set out in legislation.

Both legislation and regulations may be reviewed by:
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> Systems of dispute resolution (courts, tribunals and other

decision-making bodies).”

Different sources of law are described at section 2Error! Reference source not

ound. below.

(b) What is public health law?

Historically, core areas of public health law have included sanitation and
environmental health risks, food safety, and communicable diseases. Laws
regulating medical care and other health services may also have an
important role in public health, by providing universal access to screening,
diagnostic and tfreatment services, and by seeking to reduce disparities in

health status within the population.

Other laws, frequently falling outside the responsibility of the Health Ministry,
may nevertheless exert a powerful influence on the health and wellbeing of
the community. Examples of this include fair trading laws (including laws
creating penalties for misleading and deceptive conduct), urban planning
laws, gun control laws, road safety, child protection laws and laws regulating
advertising. However, it is perhaps less important to characterize what is and
what is not public health law, and more important to adopt an approach to
law-making that seeks to create the conditions in which people can lead

healthier lives.8

(c) What does public health law do?

In the context of public health, law is often seen as a “hard” policy tool,
i.e. one that prescribes technical requirements and imposes penalfies for
non-compliance. Law is contrasted with less interventionist policy options,

such as social marketing campaigns, education and self-regulation.

On the other hand, there are few policy approaches, hard or soft, which do
not require the use of law for their implementation. This is because law

creates the enabling environment and the framework of authority within
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which public health policies and responses can be implemented. Examples
of laws that enable policy to be implemented include laws that establish
organisations (such as a health promotion foundation or anti-discrimination
commission), laws that create and define formal roles, and laws that set and
maintain standards by establishing offences and penalties for

non-compliance.?

With some exceptions (e.g. class actions brought under tort law), public
health law is predominantly public law, made by legislatures and codified by
statutes and regulations. These laws define the scope and limits of public
health practice, and create rights and obligations. They also give substance
to the duties of states to ensure the conditions for their citizens’ health and,
under some circumstances, the health of non-citizens within their borders.
Laws may be made or changed by many different agencies or bodies, and
also by different levels of government (including national, regional/state and

local government).

(d) Why use law, rather than encouraging individuals to

change their behaviours?
Historically, governments seeking to address unhealthy diets and physical
inactivity have tended to focus on policies encouraging individuals to
change their behaviour. Examples include health promotion campaigns,
education, social marketing and dietary guidelines. However, lifestyle is not
only influenced by individual factors: it is also a population issue. The steep
rise in obesity and diabetes over recent decades suggests that it is better
explained by environmental influences shaping the eating and physical
activity patterns of the population as a whole, rather than by changes to

individuals’ genetic factors or levels of motivation.10

Law shapes and organises societies by providing the organisational structures
for governments, the economy and civil society. Rather than simply acting
on individuals, law acts on the broad underlying influences (or

“determinants”) of health within a population. As such, it has the potential to
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powerfully influence public health. Examples of determinants include food
prices, access to health services, and the environments in which people live,
work and spend their leisure time. Governments may seek to influence these
determinants, and in so doing support healthier choices and reduce
individuals' exposure to risk factors.!! This can have the effect of discouraging
behaviours that impede good health (such as smoking), or encouraging

behaviours that protect health (such as wearing seat-belts in cars).'2

Further, the use of law can be justified by the epidemic rates of overweight,
obesity and diabetes and their associated mortality and morbidity.

This preventable mortality and morbidity is subject to health disparities
associated with determinants such as race, income, and level of education.
As Professor Lawrence Gostin writes, “if the problem were related to
pathogens, tobacco, or lead paint, most would support aggressive measures
to protect innocent individuals from hazards created by others™.’3 There is
little evidence that policy approaches focused on influencing individual
behaviour (such as education and health promotion) are likely to be
effective in reducing obesity — especially when the environment does not
support or encourage a healthy lifestyle.’ Also, to the extent that
governments can use law to create healthier environments, it will be “less
necessary to keep on persuading individuals”.!'> For this reason, governments
and the public health community should consider the opportunities for law

and regulation to strengthen health systems and prevention efforts.

(e) Why use law rather than other regulatory approaches?
Governments that are considering introducing laws or adopting a regulatory
approach to overweight, obesity and diabetes may need to be convinced
that a legal approach is the best option, when compared to other forms of
regulation. For a variety of reasons, governments may find it more
appropriate to first encourage voluntary, self-regulatory or co-regulatory
approaches to improving population diets. Examples of these include
voluntary food reformulation schemes or self-regulatory advertising and
marketing codes. Some of the strengths and weaknesses of these

approaches are summarised in Table 1, below.

8
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It is important to emphasise that these options need not be mutually
exclusive.'® Governments may take the view that legal measures are
required only once non-legal approaches have failed to achieve their public
health aims, or in order to strengthen the operation of non-legal measures.

A good example of this is Mexico, which recently stepped up its efforts on
sugar-sweetened beverages. Following the Ministry of Health's beverage
guidelines in 2008 (a co-regulatory measure),'” in 2014 Mexico introduced a
(mandatory) 10% tax on sugary drinks.'® In many cases, governments will use
a mix of regulatory tools, introducing legislation to regulate certain issues, but

relying on co-regulatory or voluntary schemes in other areas.

Regardless of the approach selected, governments should ensure that the
policy measures are independently monitored and evaluated against clear
targets. This allows for what the Australian National Preventative Health
Taskforce described as a cyclical, “do, measure, report” approach, whereby
harder regulation can be implemented as necessary, after evaluating softer

approaches.!?

Discussion questions

(a) Consider an example of public health law reform in your country.
What were the issues in that case? Who were the stakeholders? What
were the challenges?

(b) What kind of policy responses to obesity and diabetes have been used
in your country tfo date?

(c) In what circumstances might it be appropriate to adopt a legal and
regulatory approach to risk factors for obesity and diabetes, rather
than education, health promotion, or voluntary commitments by food
manufacturers and retailers, the media, schools and educational

institutions, and other stakeholders?e
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Table 1 - Strengths and weaknesses of different regulatory approaches

Approach

Strengths

Weaknesses

Laws and regulations
(technical standards set and
imposed by government)

+ Clarity and consistency for all market actors.

+ Law and regulation are binding and enforceable.

+ Subject to accountability and transparency within the
democratic process.?0

+ Can support public health in cases where there is no
economic incentive for business to self-regulate in a credible
way.2!

+ May be regarded as unduly coercive.
+ Can be expensive to enact and enforce.
+ May be undermined if commercial interests

claim they were not included in the legislative
and deliberative processes.

Co-regulatory schemes

(i.e. developed in consultation
between government and
industry. Industry participation
is mandatory and overseen
by the government)22

+ Retains many of the monitoring and enforcement
advantages of legal/regulatory approaches, but shifts much
of the cost onto the regulated industry.

+ Government maintains an open dialogue with the
regulated industry, and can step up its involvement if
necessary.

+ May be criticised for “regulatory capture”,
i.e. the scheme is seen to advance the
interests of the regulated industry rather than
the public.

Self-regulatory schemes

(i.e. designed, implemented
and enforced by the
regulated industry)

+ Little or no cost to government.
+ Cheaper compliance costs for industry.
+ Allows industries the opportunity to prove themselves “good

corporate citizens”, and to respond to evolving market and
social demands, before being externally regulated.

+ Self-regulatory schemes may give the
appearance that the industry is taking action,
while closer scrutiny reveals that their
commitments are often weak or watered
down over time.23

Voluntary action

+ Entirely market-based, with no cost to government.

+ Effective only where the aims of industry
and public health are aligned (e.g.
manufacturers of exercise equipment).

10
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3. Technical elements of public health law: institutions,

strategies, settings

The range of legal interventions that might be relevant to public health in
general, and overweight, obesity and diabetes in particular, may be
described in many ways. These include by reference to:

» Who can make public health law?

» What can public health law regulate¢ or

> Where can public health law effect change? (Or, to which settings

can public health law be targeted?)

This section deals briefly with each of these elements. Section 4 uses
concrete examples from the region and around the world to illustrate the

operation of these principles and to raise different legal issues and options.

(a) Institutions & sources of law: Who makes public health law?
An important step in assessing legal options for overweight, obesity and
diabetes is to determine who can make such law. Public health law can be
made at different levels of government, and by different institutions and
agencies both within government and at the international level. The Western
Pacific region includes diverse legal and political systems. Relevant legal

institutions and sources of law may include:

National legislatures, which in most cases control the major policy levers of

taxation and budget, and may also regulate industry, communications and
trade.?* In general, their authority to make legal instruments derives from the
national Constitution.

= For example, the Malaysian national government implemented an obesity
prevention program that aimed to increase public awareness regarding
nutrition. This involved media campaigns, nutritional labeling on packaged
food, and the establishment of nutritional information centres and

community kitchens.2
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o= For example, China enacted legislation in order to incorporate at a
national level the provisions of the WHO's international code of marketing of

breast milk substitutes.2¢

International law, which includes inter-governmental agreements, the rules

and regulations made by international bodies (e.g. WHO, WTO), and regional
and bilateral agreements. These establish countries’ obligations under
international law. By ratifying an international agreement, countries agree to
carry out the requirements of the treaty at the national level.

o For example, Papua New Guinea is a signatory to the UN Convention on
the Elimination of All Forms of Discrimination Against Women (“CEDAW").

In relation to healthcare, this requires the government to implement specific

obligations to ensure equality of access to health services for rural women.?”

State legislatures may pass legislation implementing their responsibilities as set

out in the national Constitution.

o For example, public health is generally considered a state issue under the
Australian Constitution.22 The Australian state of New South Wales recently
used its powers to infroduce legislation mandating calorie labelling on food

sold in fast food and snack food chains.??

Local or city legislatures will often have jurisdiction” over the physical spaces

in which communities live. They can effect change at the local level,
including the built environment, using planning and environmental
regulations.

o= For example, the Health Promotion Board of Singapore allows hawker stalls
to display a “Healthier Choice” logo if they have agreed to certain changes
to their food, such as the use of reduced-saturated fat oil and whole-grain

rice and noodles.30

" Jurisdiction refers to the scope of an institution’s power to make law, and may be
limited by geographic area or by subject matter.

12
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o= In the USA, many local and city councils have legislated to facilitate active
transportation (such as cycling or walking) or better access to fresh fruits and

vegetables.3!

Where relevant, customary or tribal law can be an important source of public

health law. This may include societal structures and traditions, declarations of
local village custom and customary approaches to decision-making.

In contrast to the forms of state law described above, customary or fribal law
is often an oral rather than a written tradition.

- For example, Fiji's Public Health Act does not apply in villages, which
instead rely on customary forms of law and social organisation to manage

minor public health threats.32

Where relevant, presidents can act as effective champions, and may make
executive orders.

o For example, in 2010, Brazil's National System for Food and Nutrition Security
(SISAN) was strengthened by a Presidential decree establishing a National
Food and Nutritional Security Policy and Plan. Among other things, this
decree specifies the criteria to be met by government and non-profit
organisations that wish to become members of SISAN, as well as the financial
obligations of each level of government. This helped to overcome the
challenges posed by Brazil's decentralised political system, by allowing for

consistency among the country’s 5,500 municipalities.33

Executive agencies (i.e. agencies of the executive arm of government) can

be authorized to make regulations and rules under existing legislation.

- For example, the United Kingdom's communications regulator, Ofcom,
implemented regulations in 2007 banning the advertisement of food high in
fat, sugar, and salt (as defined by a nutrient profiling system) during children’s

television programs.34

The statutory powers given to statutory office-holders appointed under an

Act, such as an ombudsman or inspector, may also include the power o

make regulations or decisions that may affect public health.

13
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Porifolio agencies or statutory agencies may play a particularly important role

in bringing together different sectors and departments of government to
achieve public health goals.

o= For example, the Tonga Health Promotion Foundation (known as
TongaHealth) is an independent body established by the Health Promotion
Foundation Act 2007. Its remit is to act as a link between the community,

NGOs, and the government to promote health and tackle NCDs.35

In common law countries and other jurisdictions where their rulings have the

force of law, courts, tribunals and other decision-makers can adjudicate
claims. Individuals or groups may claim for compensation, or seek injunctions
or other remedies from decision-makers.

<= While it may be expensive and time-consuming, litigation can also be
influential if used strategically. For example, a court decision finding a
particular food manufacturer liable will act as a warning across the whole
industry: “lessons are learned and future consumers may be better
protected” .36 In the USA, experts draw on the lesson of tobacco litigation as
a template for similar actions on obesity.%”

- |Nn some countries, statutory bodies have been created to hear and
conciliate complaints of unlawful discrimination. For example, under New
Zealand'’'s Human Rights Act 1993, the Human Rights Commission hears
complaints of unlawful discrimination relating to a range of contexts,
including work, education, official practice and policy, and the provision of
goods and services. Disability, which includes a physical illness or impairment,
is one of the grounds on which the Commission may hear a complaint of

unlawful discrimination.38

Where government is a litigator seeking to enforce the law, the terms of

settlement can also be used strategically to enforce changes in the
behaviour of businesses in ways that better protect consumers and reduce
health risks.

o= For example, in Australia, the competition and consumer regulator put an

end to the marketing of so-called “light” and “mild” cigarettes by accepting

14
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enforceable undertakings from tobacco manufacturers in exchange for
discontinuing court actions against them for misleading and deceptive

conduct under consumer protection legislation.3?

Discussion questions
(d) Which institutions of public health law do you consider to be the most
promising, or the most effective, in tackling overweight, obesity and
diabetes in your country?
(e) Which institutions could be strengthened (or created) to tackle

overweight, obesity and diabetes?

(b) Strategies: What can public health law regulate?

A second way of looking at the operation of public health law is to describe
its different targets. Governments seeking to respect, protect and fulfil the
right to health may regulate the risk factors of overweight, obesity and
diabetes, or they may regulate themselves by creating new governance

structures. Some of these different strategies are set out below, in Table 2.4

Discussion questions

(a) What are the most promising targets of regulation to strengthen your

country’s response to overweight, obesity and diabetes?2
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Table 2 - Targets of regulation

What can public health
law regulate?

Description

Governmental
structures

Governments can use “inward-facing” regulation to
implement their governance arrangements: to create new
agencies (including within the healthcare system) and
regulatory processes and to specify the powers of agencies
and public officials.

Such regulation can enable the development of
comprehensive, multi-sectoral policy approaches to dief,
nutrition and physical activity by establishing the
mandates, institutions, processes and capabilities that are
needed to achieve public health goals.

The information
environment

The use of law fo advise, warn and correct misconceptions;
to decrease populations’ exposure to unhealthy messages
through the media or marketing; and encourage and
enable people to make healthier decisions through
education, guidelines and labels.

The physical or built
environment

The use of legal institutions and instruments to improve the
environments in which people live, work, eat and play.

Socioeconomic health
disparities

The use of law to address wider social determinants of
health, to reduce socioeconomic health disparities, and to
foster the conditions necessary to live a healthy life.4!

The availability and
affordability of different
food options

Governments can encourage healthier choices through
fiscal and budgetary measures altering the costs of
different behaviours, through taxing, spending, and making
grants or subsidies. They can create economic incenfives
for businesses to implement workplace health promotion,
and they can fund food programs to support better
nutrition for vulnerable and low-income groups.

Taxes raise revenue, which can be used for health
promotion and can also educate consumers.42

Individuals and
businesses

The use of law to directly regulate the activities of persons,
professionals and businesses, by imposing technical
requirements (e.g. prohibiting the use of frans-fats in
restaurant food).

When law is a barrier to
good health

Deregulation may be appropriate in certain cases: for
example, where public liability laws prevent children from
playing in school-grounds after school hours.
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(c) Settings: where might public health law operate?
A third way of thinking about public health law is to pinpoint the specific
settings or contexts in which it might operate. Some examples of settings are
illustrated below, in Figure 1. Identifying plausible settings for interventions
can be a useful first step in determining the legal and regulatory options

that might be implemented.

Primary B

h(:eg:;h Public - Procurement policies
(including sector - Workplace policies

hospitals)

- Food production
- Food manufacturing
- Food retailing

Cafes,
restaurants,
street food

The Advertising
. and
media marketing

Figure 1 - Some settings for public health law

Discussion questions
(b) What are the priority settings for tackling overweight, obesity and
diabetes in your country?
(c) How do these priority settings relate to the Institutions and Strategies

(discussed above) of public health lawe
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4. Legal options and issues for overweight, obesity and diabetes

Table 3 sets out some of the most promising legal interventions for seeking to prevent and reduce overweight, obesity and

diabetes, together with concrete examples and potential barriers and challenges. The issues in the final column (potential barriers

and challenges to the use of law in this area of public health) are discussed in greater detail at Section 5, below.

Table 3 - Options and issues

Legal option or issue

Regulatory objective/s

Practical application to overweight,
obesity and diabetes

Possible barriers, challenges and
considerations

Taxation of:

+ Sugary drinks and
other high-sugar
products.

+ High-fat products.

+ High-salt products.

To reduce consumption of
these products by...

+ Altering their price cues
and accessibility.

+ Altering cultural norms in
relation to those products.

+ Encouraging
reformulation by
manufacturers.

+ Raising revenue for
health promotion.43

Nauru and French Polynesia both
enacted health-driven soft drink taxes. In
French Polynesia, the funds were
earmarked for health promotion.44

A review of the evidence for taxing
unhealthy foods found that taxes should
be at least 20% in order to be effective .4

+ Compliance with obligations under WTO
agreements and other international and
regional frade agreements.

+ Taxes can be regressive, i.e. they may
disproportionately affect lower SES groups.
This may be offset through subsidies on
healthy foods or through the social welfare
system.

+ Importance of stating clear standards
and objectives for the tax, and of
channelling the revenue into health
promotion. (Taxes may otherwise be seen
as a revenue-raising measure unrelated to
health).
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Legal option or issue

Regulatory objective/s

Practical application to overweight,
obesity and diabetes

Possible barriers, challenges and
considerations

Restrictions on marketing
and advertising of
specified foods

+ Media advertising
(television, internet,
billboards,
magazines, etc).

+ Product placement.

+ Corporate sponsorship,
including corporate
social responsibility.

+ Tie-ins, giveaways,
sweepstakes, and other
promotional
offers/events

+ Loyalty programs

To reduce consumpftion of
these products by
reducing exposure to a
commercial environment
that encourages the
consumption of unhealthy
foods.

+In 2007, the UK’s communications
regulator, Ofcom, banned the
advertising of food high in fat, sugar, and
salt (as defined by a nutrient profiling
model) from being shown during
television programs that have particular
appeal to children (under 16 years old).

+ Republic of Korea has recently
implemented bans on advertising toys
with fast food (i.e. "Happy Meals”).

+ Companies may argue that marketing
restrictions conflict with free speech laws
or principles.

+ Companies may propose voluntary,
industry-led initiatives as a way around
legal frameworks (but see above, Table 1:
voluntary initiatives limiting the marketing
of unhealthy foods to children may lack
fransparency and accountability).4é

+ Polifical lobbying by food manufacturers
and retailers may weaken the terms of
legal restrictions, reducing their overall
impact.

+ Cross-border (e.g. satellite TV, internet,
imported materials) enforcement is difficult
or virtually impossible
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Legal option or issue

Regulatory objective/s

Practical application to overweight,
obesity and diabetes

Possible barriers, challenges and
considerations

Planning and
development law / land-
use policies, zoning
regulations

+ Restricting new fast-
food outlets (e.g. near
schools).

+ Encouraging fresh fruit
and vegetable vendors
in poorly-served areas.

+ Creating opportunities
for active fransport and
recreation.

+ Integrating health
impact assessment
within planning and
development approval
processes.

To alter (either/both) the
food and physical activity
environments at the local
level, reducing access to
unhealthy food and
increasing opportunities for
communities to eat
healthily and exercise.

+ Detroif, Michigan (USA) requires a
distance of at least 500 feet between
fast-food restaurants and local schools.4”

+ New York City (USA) provides zoning
and tax incentives to qualifying retailers,
i.e. those devoting a specified amount of
floor space to the sale of fresh produce,
dairy, canned and frozen foods, and
fresh and prepared meats, fish, and
poultry .48

+ Republic of Korea law provides for
“Green Zones" around schools.

+ Zoning restrictions may come into
conflict with private-property owners'
rights and interests (especially in densely
populated urban areas such as Manila or
Seoul).#

+ Planning and development decisions will
usually be subject to administrative review.
Legal instruments should permit authorities
to take obesity, diabetes and other public
health goals into consideration in making
decisions about planning permits and
zoning; decision-makers must not exceed
the authority granted to them in
authorizing legislation, etc.

+ Finance, economic development.
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Legal option or issue

Regulatory objective/s

Practical application to overweight,
obesity and diabetes

Possible barriers, challenges and
considerations

Labelling

+ Nutrient and calorie
information panels
(“"back-of-pack”).

+ Interpretative labels
(“front-of-pack™).

+ Product warnings e.g.

“High fat content”.

+ Regulation of the use
of health and nutrition
claims.

To shift population diets in
a healthier direction by...

+ Altering the information
that consumers have
available when choosing
between foods (in the
case of back-of-pack and
front-of-pack labels)

OR

+ Informing consumers of
the risks to health
associated with certain
foods, thereby negatively
influencing demand for
those foods (in the case of
front-of-pack labels and
product warnings).so

+ Labels may further
encourage food
manufacturers to
reformulate their products
in accordance with public
policy objectives.

+ Under the Australia New Zealand Food
Standards Code, manufacturers must
include a nutrition information panel on
packaged foods that contain more than
one caloric ingredient and are sold
commercially. Standard 1.2.8 specifies
the information that the label must
include (e.g. calories, sodium, protein,
fat, carbohydrates, sugars, and
biologically active ingredients, serving
sizes).

+In May 2011, Thailand became the first
country to infroduce mandatory front-of-
pack nutrition labels for five snack
categories. South Korea has also
introduced a voluntary “traffic light”
system for children’s foods, with a view to
stepping up to a mandatory system in
2013-4.51

+ Fiji's Food Safety Act (2003) includes a
provision to allow the use of warning
statements on food labels, e.g. “This is a
high-fat food. Excessive consumption of
high-fat foods can conftribute to obesity
and diet-related ill-health” .52

+ Labelling may be ineffective if the labels
are not clear enough, or not supported by
information campaigns to explain what
the labels mean. Consumers need
adequate background knowledge in
order to use labels o make healthier
choices.

+ Labelling may reinforce health
inequalities of it is mostly used by those
who are already making healthier
choices.s3

+ Countries fear that labelling regulations
may not comply with obligations under
WTO agreements and other international
and regional frade agreements.
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Legal option or issue

Regulatory objective/s

Practical application to overweight,
obesity and diabetes

Possible barriers, challenges and
considerations

Portion size controls in
various food industry
settings: targeting

+ Manufacturing
(reformulation).

+ Retail (*two-for-one”
deals).

+ Restaurants, fast-food
outlets (serving sizes).

To reduce the total amount

of calories consumed by
individuals, by...

+ Reducing opportunities
for passive
overconsumption.

+ Discouraging large
serving sizes of unhealthy
foods and drinks.

+ Under the UK's Public Health
Responsibility Deal, certain food
manufacturers have taken a “calorie
reduction pledge”, committing to reduce
the portion size of packaged foods.5

+ New York City's attempt to regulate the
upper allowable size in which sugary
sodas could be served was ultimately
struck down by an appeals court (see
below for further discussion).

+ One of the most restrictive options and
thus most likely to meet opposition on the
grounds of infringement on personal
freedoms, as well as from the food
industry.

+ May be ineffective: there is nothing to
stop someone from buying multiple sodas
or foods. Also, may lack public credibility if
there are too many exceptions (e.g.
coffee-based drinks, fruit juice, beverages
sold in certain establishments, efc.)

+ May be criticised (by industry and
individuals) as arbitrary: *how much is too
much?g”

Discrimination

+ In the healthcare
contfext.

+ In the labour context.
+ In accessing a healthy

diet and opportunities
for physical activity.

+ Respecting, protecting
and fulfilling the human
right to health.

+ Minimising the social
consequences of
overweight, obesity and
diabetes; minimising
associated morbidity and
mortality e.g. depression.

Countries may recognize overweight,
obesity and diabetes as medical
conditions, and hence prohibited
grounds of discrimination under national
legislation implementing the Convention
on the Rights of Persons with Disabilities.

+ In addressing the social consequences
of diabetes and its risk factors, it is
important to engage with civil society
groups; there are important lessons from
the HIV context for diabetes and non-
communicable diseases generally.ss

+ Some have argued that raising the
stigma associated with obesity is necessary
in order fo mobilise people to lead
healthier lives and to avoid health risks.5¢
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Discussion questions
(d) Which of the options and issues set out in Table 3 have been used in your country?
(e) Which do you see as being the most relevant?
(f) In your jurisdiction, can you identify any specific barriers, challenges or other considerations that are relevant to

implementing any of the options described?
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5. Challenges and barriers

It is important to consider the potential challenges and barriers that might
stand in the way of successfully passing and implementing legal strategies for
overweight, obesity and diabetes. A number of the most important
challenges are considered below, together with some responses to

those challenges.

(a) Generating the evidence for action

Chadllenge: In a world of evidence-based policy, generating and translating
persuasive evidence can present significant hurdles for public health. Law-
makers may require a higher standard of proof from those seeking to change
the status quo.5” While much is already known about the drivers and
epidemiology of obesity and diabetes, there are large gaps in evidence
about the effectiveness of policy options for prevention. For this reason,
public health advocates often draw the comparison to the early days of

tobacco conftrol.%8

Response: Economic modelling comparing the costs of prevention with the
costs of failing to take action can help identify cost-effective interventions
and build the case for interventions.®? However, the epidemiological
evidence for population-level prevention (as opposed to medical
interventions) represents a new frontier and is currently under-developed.
Building this evidence base may be expensive and time-consuming —in the

face of overwhelming evidence on the need for urgent action.

In response to this challenge, the Australian National Preventative Health
Taskforce has advocated a “learning by doing” approach to obesity,
emphasising “the staged trialling of a package of interventions
accompanied by good monitoring and evaluation” (emphasis added),

informed by experience from other epidemics and other jurisdictions.¢
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Experience from tobacco control also suggests that a mutually reinforcing set
of policies will be more effective than the implementation of one or two

isolated policies.

(b) Opposition from “Big Food”

Chadllenge: Multinational food corporations —recently identified as “Big
Food” by WHO Director-General Margaret Chané! — have greater power and
influence than the public health community. Additionally, in both financial
and political terms, Big Food has much to lose from legal and regulatory
interventions promoting a shift toward healthier diets.s2 In the United States,
the food industry has invested significant sums of money to lobby against and
to defeat efforts to improve the nutritional quality of government-funded
school meals, and encourage the use of voluntary, government-sponsored
guidelines for food marketed to children.s® This echoes the experience
worldwide of countries seeking to implement the WHQO's international code of
marketing of breast milk substitutes, in the face of industry opposition or

undermining.¢

Again, the comparison with tobacco control is relevant. Leading researchers
have highlighted the similarity between tactics used by the tobacco and
food industries in countering evidence, lobbying policy-makers, and
influencing public perceptions about tobacco and obesity.¢5 The industry
tends to be well-organised and strategic. Industry argues against regulatory
options such as those presented in Table 3, above, on the grounds that:

» There is no such thing as unhealthy foods, only unhealthy diets/poor
choices by individuals;

» If change is necessary, then industry is in the best position to self-
regulate rather than having regulation imposed on it by
government;é and

» Industry self-regulation is a cost-effective way of achieving changes
— for example, reducing the marketing of foods that are high sugar,

salt or saturated fat to children.s”
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Response: Civil society plays a vital role in challenging the power and
influence of the food industry, particularly in low- and middle-income
countries where Big Food is less entrenched as a policy actor.¢8 Civil society
groups can strengthen their voices by forming coalitions across different
sectors, different interests or within the region, and by seeking the support of
global public health funders. A human rights framework, based on the right
to health and allied rights, is useful in framing the entitlement of the

population to a healthier food environment.

(c) Constitutional or jurisdictional issues

Chadllenge: In some cases, the ability to legislate or regulate at the local or
natfional level may be limited by a country’s constitution, or pre-empted
either by legislation made at a higher level of government, or by international
law. For example, New York City’s attempt to ban restaurants from serving
sugar-sweetened beverages in containers larger than 6 ounces (473 ml) was
struck down by a state court decision. The appellate judges found that the
city council had overstepped its authority to regulate public health, and
violated the separation of powers doctrine. The court also drew attention to

the regulation’s loopholes and exceptions.s?

In addition, legislation at state (or even federal) level may specifically prohibit
local and city governments from legislating in particular areas. For example,
in 2013, the US State of Mississippi passed a law preventing local and city
legislatures from passing laws in a number of areas relating to food regulation.
These included local laws regulating nutrition labelling for food and non-
alcoholic beverages in restaurants; the regulation of toys and other incentive
items in food purchases; and any restrictions on the sale of food based on its

nutritional quality.”°
Response: These examples illustrate that it is important for advocates to share

best practice in drafting and implementing innovative public health laws. In

addition to understanding the technical legal issues, civil society groups need
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to consider the roles that federal, state and local/city legislatures should play,

respectively, in responding to the challenges of obesity and diabetes.

(d) “Nanny State” arguments

Chadllenge: As with other lifestyle issues in public health (such as alcohol and
tobacco consumption, or road safety), proposals for legal and regulatory
interventions in overweight, obesity, and diabetes frequently encounter
opposition on the grounds that these would inappropriately curtail liberty or
interfere with individual choice. A nanny is a caregiver for a young child, and
the image of the Nanny State is often used to attack governments and public
health groups seeking to implement policies that are interventionist or

paternalistic, rather than market-based or laissez-faire 7!

These arguments will be most influential in countries with a strong tradition of
individualism and personal freedoms. In these contexts, as Professor Gostin
has noted, policies seen as paternalistic will need to counter arguments that
“people are capable of deciding what to eat, and making the trade-offs

between taste, current pleasures, and future health consequences™.’2

Response: Much like ensuring national security, safeguarding public health is
an ancient and core function of government, and is only achieved through
collective action.”® While there is plenty of scope for debating the nature
and extent of government intervention in private activities and in the free
market, slogans such as the Nanny State should not detract from a focus on
the issues and a considered evaluation of all policy options. Countries need
not apologise from taking action to protect the health of children and young
people. Many states will have obligations to protect the interests of children

under national and international law.74
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(e) WTO and international trade issues

Challenge: International tfrade rules and obligations can impact on a
country’s national food regulations. Countries that are members of the WTO
must abide by the WTO Agreements” establishing the framework for
international frade liberalisation. Central to this framework is the principle of
“non-discrimination”, whereby local and imported goods that are otherwise
similar must receive equal opportunity to compete in the importing
marketplace.”> So for instance, a WTO member country seeking to impose
compositional standards specifying the allowable fat content of imported
meat would need to demonstrate that the standards do not constitute a

discriminatory barrier to trade under the relevant WTO Agreement.

Response: While the principle of non-discrimination is central to the WTO's
objectives, countries are permitted to negotiate this principle where a
legitimate objective exists (i.e. reducing overweight, obesity and diabetes).
Countries are then required to demonstrate that the regulatory option is not

more trade-restrictive than is necessary to fulfil the legitimate objective.

A related issue, which affects access to medicines, is the Agreement on Trade
Related Aspects of Intellectual Property (“TRIPS”).7¢ The TRIPS agreement
requires WTO member countries to enact and enforce national legislation
granting and protecting pharmaceutical patents. However, TRIPS also
recognises a range of “flexibilities” which permit countries access to generic
formulations of medicines patented under law.”” In order to take advantage
of these, countries should ensure that their national patent laws authorise the
use of the flexibilities, and should also avoid entering into bilateral agreements

that exclude their right to use these flexibilities.”8

" These include the Agreement on Agriculture, the Agreement on the Application of
Sanitary and Phytosanitary Measures, and the Agreement on Technical Barriers
to Trade.
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Discussion questions
(9) In your experience of public health or public health law, what are the
most useful strategies to respond to these and other challenges?
(h) What kinds of legal research or legal knowledge could best assist

progress on overweight, obesity and diabetes in your country?2
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